The Citation (Number 2374053) issued by MSHA Inspector Arnie
Mattson on July 10, 1985, at Respondent's mine (Pit Number 6)
charges that Respondent infracted the above-quoted regulation by
engaging in the following condition or practice:  "The 120 Hough
International front-end loader has a back-up alarm, but it can't
be heard above the surrounding noise.  The loader was observed
loading a truck with no foot traffic."

The matter, after being duly noticed,. came on for hearing
in Green Bay, Wisconsin, on August 13, 1986.  The Secretary was
represented by counsel, and the Respondent was represented by
Mr. R. J. Bruno, a consultant who is not a lawyer.  The Secretary
presented Inspector Arnie Mattson as its only witness, and Re-
spondent called two witnesses, Charlie Stauber, a crusher oper-
ator who was present on the mine premises at the time and place
the alleged infraction occurred, and Perry Pautz, the owner.of
the pit.

Although not specifically raised by Respondent at the hearing,
a preliminary matter should be dealt with which was raised by the
Respondent in a letter dated February 21, 1986, which was signed by
Kenneth M. Nelson.  This letter indicates that:

"Previous to the start of operation last
spring, we asked for and were given a com-
plimentary inspection.  At that time we
were told everything was in order.  Your
inspector later penalized us for a back-up
alarm that he claimed was not loud enough.
We have corrected the problem areas and
feel we should have been told if these
items and such were a problem at the time
of our complimentary inspection.  That is
why we requested it in the first place."

This letter raises the question which occasionally occurs in
mine safety law concerning whether or not the Secretary, or more
specifically MSHA, should be estopped -from citing a violation for
a condition which previously it had not cited during prior in-
spections.  More precisely, dbes the legal effect of prior non-
enforcement equitably estop a government agency from subsequently
charging a mine operator with a violation for a condition which
it believes contravenes the mandatory health and safety standards.
In Secretary v. King Knob Coal Company, Inc., 3 FMSHRC 1417, 1421
(1981), the Commission rejected the doctrine of equitable estoppel
in mine safety and health proceedings.  It noted therein that the
United States Supreme Court has .held that equitable estoppel gener-
ally does not apply against the federal government.  The Commission
also noted that one reason for its declining to permit this concept
is that it would be inconsistent with the so-called "liability
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